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GEORGE PAVIA and ANTONIOQ PAVIA, INDEX NO. :124625/02
" MOTION DATE:
‘ ﬁlalntiﬁs, MOTION SEQ, NO.: - 031

| V-
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| .
Repryan? Affidavits IJUN.Dfl 2007
Cross-Motion:  [x]Yes []No NEW YORK

. COUNTY CLERK‘S QFFICF
h)efendant James Couri (““ J. Couri”), who is pro se, moves, by order to show cause, to (1)
slay thcl trial due to his health issues, and until he is granted certain discovery, (2) dismiss certain
claims iw.sscrtcd against him, and (3) have the court so-order certain subpocnas (motidn sed. no.
(031). Rlaintiffs oppose the motion and cross move to rescind the teﬁlporary abatement of rent
previously granted by this court

Backeround

‘These actions arise out of a landlord tenant dispute.” Defendants, J, Couri and his wife,
|
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Murlen? Couri (“M. Couri”) ( together “the Couris™) live at 18 East 73" Strect, New York, NY
(the “Building”) in Apartment 3B (“the Apartment”) pursuant to two- year iease dated September |
27, l§9f5, between J. Couri, as tenant, and plaintilf George Pavia (“Pavia™), as landlord. At the
time of i'lhe commencement of this action, the lease had been renewed for one two-year term and
expired on October 14, 2000. J. Couri is proceeding pro se,” whilc hig wife has an attorney, Jon
Paul Rgbbins, Esq. of McLaughlin & Stemn, LLP.

‘Pavia and his wife, defendant Antonia Pavia (“the Pavias™) own the Binlding, and reside
there, ajs do their adult children, Julian Pavia and Phillipa Pavia. The Building is a brc;wnstonc
with several small apartments leased to non-family members. The Pavias maintaiq that J. Court
began tc|:) harass them after they refused to sell him the Building, and that he harassed other
tenants Jand is a nuisance. |

J. Couri counters that the Pavias began to harass him aiter be brought a proceeding before
the New York State Division of Housing and Community Renewal (“DHCR”),I that he is entiltled
toa renf abatement, and that Pavia has maliciously prosecuted him by having him arrested on

f

baseles|s charges. The DHCR proceeding, which was initiated by Couri in July 2000, resulted in

an 0rde|r in which the DHCR (i) found that the building was subject to the rent stabilization, (ii)

set the Wegally regulated rent for the Apartment at $1,820, (iii) granted J. Couri $3 ,’?16.62 as rent
ovcrcharrgc and excess sccurity, and {iv) directed Pavia to offer J. Couri a rent stabilized lease.
i)In 2002, the Pavias commenced a lawsuit against the Couris and have the following
remaming three claims in the action filed under Index No. 124625/02: (1) an ejectment cléim
based cin allegations that J. Couri’s conduct constituted Ia nuisance as set forth in the notice of

1
termination served on J. Couri on July 16, 2003, which purported to end his tenancy on August 7,
2003, ;) a claim for damages resulting from water leak when 3. Couri denied them access to the

' Although he is pro se, J. Couri has cxtensive litigation experience representing himsell
and has becn involved in multiple law suits. His experience is cvident from the manner in which
he has conducted this litigation, including the numerous motions he has made in these actions.
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Apartmlcnt, and (3} a claim seeking a sct of keys to the Apartment (hereinafter “the 2002

action”}.? Couri asserted counterclaims for, inter alia, fraud in the inducement in connection with
|

FThe following is a list of motions made by the parties in the 2002 action: (1) motion seq.
no. OOll—PaviaS’ motion to compel access to Court’s apartment to repair leak; (2) motion seq. no.
002- Couri’s motion to direct that certain repairs be made, to restrain the Pavias from interfering
with his tenancy, and to direct a mental examination and Pavias’ cross motion for a protective
order; (3) motion seq. no. 003-Pavias’ motion for a protective order, (4) motion seq. no. 004-
Pavias’|motion for sanctions, (5) meotion seq. no. 005-Couri’s motion to dismiss the complaint,
(6) motion seq. no. 006- motion to consolidate, (7) motion seq. no. 007-Pavias’ motion to amend
complaint and Couri’s cross motion seeking discovery and disqualification of Pavias’ counsel,
(8) motjon seq. no. 008-Couri’s motion to reargue court’s denial of motion seq. no. 002, (9)
motion seq. no. 009-Courn’s motion for summary judgment dismissing the complaint, (10)
motion seq. no. 010-Pavias” motion for use and occupancy and related relief and Cour’s cross
motion directing the Pavias to comply with DHCR’s order and related relief, (1 1) motion seq. no.
011-Couri’s request that the court reduce the amount of rent, (12) motion seq. no. 012-Couri’s
request [or a reduction of the rent and a stay of the court’s order requiring him to pay use and
occupancy, (13) motion seq. no. 013-Couri’s request {o reduce rents based on DHCR order and
stay thel collection of use and occupancy, (14) motion seq. no. 014-Couri’s request for discovery
and redjction of rent, (15) motion seq, no. 015-Paviag’ request for a judgment of ejectment based
on Couri’s failure to pay use and occupancy, (16) motion seq. no. 016-Pavias’ motion to reargue

" with respect to its request for a judgment of ejectment based on Couri’s fatlure to pay use and
occupancy; {17) motion seq. no. 017-Pavias’ motion for conternpt, Couri’s cross motion for
various|relief including directing the Pavias to make certain repairs and directing that use and
occupancy be place into Robbins’ escrow account;{18) motion seq, no. 018-Couri’s request to
strike Pavias' jury demand; {19) motion seq. no. 019- Pavias’ motion to modify court order to
have Couri pay use and occupancy directly to them, Couri’s cross motion to stay proceeding
based on his health and to have the court recuse itself; (20) motion seq. no. 020- Pavias’ motion
for an drder directing Marlene Couri to pay use and occupancy, Couri’s cross-motion for a stay

‘of the payment of use and occupancy and for the court to recuse itself; (21) motion seq. no. 021-
Pavias’ motion Lo strike Couri’s answer and to adjudge Couri in contempt for failure to pay use
and ocoupancy; (22) motion seq. no. 022- Couri’s motion to renew and reargue and to stay prior
orders directing the payment of use and occupancy; (23) motion seq. no. 023-Pavias’ motion to
strike Couri’s answer and to eject defendants based on the failure to pay use and occupancy; (24)
motion seq. na. 024-Pavias’ motion to advance the date motion seq. no. 023; (25) motion seq. no.
025-Cduri’s motion for various relief, including resolving all issues regarding the greenhouse in
accordance with a determination of the Environmental Control Board and clarifying and '
modifying the rent stabitized lease; (26) motion seq. no. 026-Pavias’ motion for an order
determining that the rent stabilized lease and riders tendered (o Couri conform with the court’s
order; (27) motion seq. no. 027-Pavias® motion for an order dismissing Couri’s claims for ,°
constructive eviction and/or breach of warranty and fraud and restoring the use and occupancy
paid by[Couri: (28) motion seq. no. 028-Pavias’ motion to strike Couri’s answer, to award a
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the 1casie of the apartment and fraud and “cover-ups” regarding alleged violations of the Couris’
tenanc g and interfcrence with quiet enjoyment of the apartment. Note of issue was filed in the
2002 agtion on August 11, 2004,

J. Couri commenced two lawsuits against the Pavias and others under Index Nos.
101709;"03 (“the 2003 action”)? and 106226/04 (“the 2004 actibn")“. In addition to the Pavias, in
the 200}3; action, J. Couri sued Pavias’ attorneys”, and in the 2004 action J. Couri sued the Pavias’

adult chlildrcn, Julian Pavia and Phillipa Pavia and 18 East 73" Street Corp. and 18 East 737

T

judgment of ejectment and enter a money judgment against Couri for unpaid use and occupancy,
(29) motion scq. no.029-Pavias’ motion to sever Couri’s claims for constructive eviction and
breach of warranty; (30) Pavias™ motion for a pre-trial hearing to determine the extent to which
the Cou’lris may submit certain evidence of violations regarding the greenhouse during trial,
Couri’slcross motion to stay the proceedings, to dismiss certain claims asserted against him, and
to have the court se-order certain subpoenas,

The 2003 action was originally assigned to Justice Alice Schlesinger, who decided
motion 'seq. nos. 001 and 002, secking consolidation and joint trial. In motion seq. no. 003, the
Pavias’Imoved to dismiss certain of Courni’s causes of action, and Couri cross moved to
disqualify Pavias’ counse! and to dismiss Pavias’ counterclaims. In moticn seq. 004, Couri
moved for summary judgment in his favor against 18 East 73™ Street Corp., compeiling
compli;/fnce with certain discovery demands, and granting recusal and disqualification of this
court. In motion seq. No. 05, Couri sought to hold defendants in contempt for failing to answer
certain guestions at a deposition. In motion seq. no. 06, Couri maved to compel the continued
EBT of|Pavia, strike Pavia’s answer and preclude the introduction of evidence not previously
produced regarding the greenhouse and on other matters.

'In the 2004 action, the Pavias” moved to dismiss the complaint, to enjoin Couri from
commeneing any further actions and to conselidate the 2003 and 2004 actions, and Couri cross
moved {or sanctions and various other relief (motion seq. no. 001).

fo decision and order dated February 8, 20053, the court dismissed third, fourth and fifth
causes Tf action in the 2003 action, which effectively dismissed all claims against Pavias’
lawyers! '

|
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Street Co., which are corporations allegedly controlled by and/or are alter egos of George Pavia.

}By decision and order dated September 29, 2003, Justice Alice Schlesinger directed that
the 200!’.% action be consolidated before this court with the 2002 acti;:}n for joint trial and
discoveiry. On May 14, 2004, J. Couri fited note of issue in the 2003 action, which this court
consolidated with the 2004 action under Index No. 101709/03. The coﬁrt also dismissed T.
Couri‘g counterclaims in the 2002 action, including those for fraud in connection with the lease
and mijrfercnca?, with quiet enjoyment, as duplicative of the claims in the 2003 action.

|J. Couri has the following three remaining claims in the actions consolidated undcr

Index I\]Io 101709/03 : (1) harassment by the Pavias and mtcrfcrencc with quiet enjoyment of the

| Apartment, and claims relating to a glass enclosed area referred to as a greenhouse, covered
terrace hnd atrium (hereinafter “the greenhouse/terrace”)® which is part of the Apartment, and
which He alleges is illcgal and entitles him to an abatement, (2) fraud in the inducement in
connection with the lease of the Apartment and fraud and “cover-ups” regarding alleged

| :
violations of the Couris’ tenancy, and (3) malicicus prosecution related to the criminal complaint

that Pavia filed against J. Couri, and his arrest based on such compluint.

J!After a hearing was held 1n connection with violations issued by the Department of
Buildinlgs (“DOB”) regarding the greenhouse/terrace, by decision and order dated March 8, 2006,
this coJIrt determined that if Couri proved at trial that he was entitled to an abatement based on
the gree?nhousc;’tcn‘ace, at best, it would constitute a partial abatement. This court then directed
that until the issue was resolved at trial, that J. Courl pay use and occupancy due and owing since
Novem%;er 2002, less an abatement for certain periods based on violations issued by the DOB.

The 01'(1@r conditioned J. Couri’s payment of use and occupancy to the Pavias on Pavias’

(‘Thc structure was otiginally considered under the Department of Building’s (“DOB"s”™)
rules and regulations applicable to a greenhouse. However, as indicated below, in its
detcmihations of April 4, 2006 and September 18, 2006, the DOB considered the structure under
rules and regulations applicable to a covered terrace.
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submls%mn of proof that the Apattment had been registered under the Rent Stabilization Laws
and thal‘ T. Couri had been provided with a rent stabilized lease. The Pavias submitted such
proof, but it was only after the Pavias sought to cvict the Couris for failure to comply with the
court’s March 8, 2006 order, that J. Couri paid past and future use and occupancy.

Request for a Stay Based on J. Couri’s Health Issues

I] . Count moves to stay the trial of these actions, which was scheduled to begin on January
22, 2007, asserting that his health issues prevent him from proceeding. In support of the motion ,
J. Courijl relies on the affirmations from three treating physicians, Moshe Rubin, M.D., Jeffrey W.
Moses, |M .D., and Pauio A. Paciucci,' M.D. |
' At the outset, the court notes that the trial of these actions has already been adjourned.
numerols times based on J. Couri’s health issues. The trial was adjourned in the spring of 2005
due to J. Couri’s medical issues. On August 15, 2005, the trial commenced and after jury
selectiop, Couri complained that he was having chest pains, and as delineated iﬁ this court’s
intcrim':decision and order dated August 26, 2005, due to his complaint, the trial was adjourned
to Septémber 6 when a mistrial was declared.” Similarly, when the court attempted to hold a

JThe following is part of a prior decision dated August 26, 2005, detailing the incident
duting |I'1d1 and J, Court’s submissions in connection with his medical issues in 2005,

After the jury was selected, due to Couri’s complaints of chest pain, the trial was
adjourngd so Couri could seek medical evaluation. On the following day, August 16, 2005, as
Couri had waived the patient/physician privilege, Dr. Weintraub, Couri’s treating cardiologist,

stated on the record that in his opinion, it was unlikely that Couri had a heast attack, and that
while Clouri was admitted to the hospital overnight, he was being discharged in about one hour,
and that Couri should be able to continue with the trial within 24 to 48 hours. Dr. Weintraub
stated there was less than a 10% and probably less than 5% chance that Counl’s complaints of
chest pain were cardiac.

Dr Weintraub’s statements also indicated that he based his opinion on the results of
three typf:s of tests administered to Couri: (1) an EKG which was unchanged since 2003; (2) an
angioplasty which indicated nothing different from the one in 1997; and (3) blood tests ~one
called a CPT test which indicated that Couri results were slightly high, but since his results were
gencrally slightly lugh, Dr. Weintraub said the result was of questionabie diagnostic value; and a
second blood test for which the results had not yet been received.  Dr. Weintraub further stated

6



that Cotri’s heart muscle looked good.

" According to Dr. Weintraub, Couri has a history of multiple severe blockages of the
artery with two arteries totally blocked and one severely blocked, and that the blockages had not
significantly changed since 1997. While a stent was inserted during the angiogram [angioplasty]
performed in the evening of the 15th, Dr. Weintraub explained it was for one of the obstructed
arteries, and that in 1997, it would have required surgery for insertion of such a sient. Dr.
Weintraub further explained that technology had advanced, so that today the stent could be
placed during an angiogram [angioplasty] without surgery.

According to Dr. Weintraub, during the angiogram [angioplasty], a catheter was placed
over a wire which was threaded through the femoral artery, and at the end of the catheter is a
balloon'lwilh a stent on its tip, so that when the balloon is inflated the stent is enlarged and left in
the artery. Dr, Weintraub stated that the procedure is invasive insofar as the arleries are entered,
but he glso described the procedure as a non-surgical intervention and indicated that no incision
is madc in the chest. Dr. Weintraub further stated that the insertion of the stent was
preventative, and that Couni’ cardiac condition is better now than previously.

The above sequence of events is directly relevant to Couri’s cross motion for, inter alip, a
stay of %Ihis procecding based on his medical condition. A party seeking an adjournment of a
proceeding based on his medical condition must present competent medical evidence of the
condition and its effect of his ability 1o go forward. Ferran v. Dwyer, 252 AD2d 758 (3d Dept
1998); People v. Lubash, 173 Misc2d 524 (Sup Ct Queens Co. 1997).

s Couri has a medical condition, the focus of this court’s inquiry is on the effect of such
condition on his ability to continue the trial on September 6" and to go forward with the
conterpt hearing. At the outsct, based on Dr. Weintraub’s statements, and to a certain extent the
documents submitied by Courd, it has been established that Couri has multiple blocked arteries
diagnosed as early as 1997. A 1997 letter from Dr. Benjamin Lewis states that Couri was
opposed to surgery for the condition and committed to medical therapy. A May 14, 2003 “To
Whom It May Concern” letter from Dr. Weintraub indicates he has been under his care since
1999, has multi-vessel coronary artery disease, and advises that he avoid exposure’ to emotionally
stres squ situations.

Couri further submits the foﬂowmg (1) the August 15, 2005 angiogram report, (2) PET
MYOCARDIAL viability report of 8/1/01 with impressions, and (3) a 1999 CAT SCAN of chest
indicatipg coronary artery calcification.

Couri submits random and unexplained documents regardmg hls medical condition and
treatmept. Couri argues in his papers and on the record on August 23, that he had a mild heart
attack J1.1 August 15, and that he has unstable angina. However, what can be gleaned from the
recordsland from Dr. Weintraub’s statements is that Couri has multiple blockages in his
coronaﬁy anteries. -In 1997 surgery was considered, and Couri chose medical therapy. The 2001
PET an{:l the 1999 CAT SCAN were apparently performed in connection with these blockages.
With respect to Couri’s complaints on August 15" of chest pains, Dr. Weintraub stated that the
results of the angiogram which was performed showed that his heart condition was not
significantly different than it was in 1997. As for Couri’s complaints of chest pains on August
23, 2005, as Couri signed himself out of the hospital against medical advice and submits no
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contcmlpt hearing on August 23, 2005, regarding J. Cowi’s failure to deposit moneys for past and
|

future use and occupancy with the Clerk of the Court, J. Couri complained of chest pains, and the

hearing was adjourned.® The trial was adjourned to October 5, 2005, and then to December 2005
|

medical records from the hospital other than the release and discharge form, there is no medical
evaluation as to his condition. Nor does the disclosure form from the ambulance provide any
information as it relates 10 privacy practices, and the handwritten notations are without any
foundation. .

As to Dr, Josiah's letter of August 19, 2005, his statements that Courd is undergoing
evaluation and has anginal symptoms are general and lack any specificity regarding any
cxamination, diagnostic tests, or other basis for his conclusions. The letter does not cven
indicate when Dr. Josiah first saw Coud or whether he, in fact, examined or performed any tests
or exanﬁined any of Couri’s medical records. Thus, this letter is insufficient to demonstrate
whether Couri’s medical condition prevents him from continuing with the trial on September 6th.

- Thus, at this time, Couni has failed to present competent medical evidence explaining or
evaluating his current medical condition. Without competent medical evidence, the court cannot
eval uatf: the significance of Couri’s complaints regarding his medical condition and make a
determination as to whether the trial should go forward on September 6". However, the court
will evaluate any competent proof on Couri’s medical condition when, and if, it is presented.

The contempt hearing, as noted above, was to be held after the irial. However, in light of
the adjournment of the trizl to September 6th, and Dr. Weintraub's statement that Couri could
go forward in 24 to 48 hours, the contempt hearing in conjunction was adjoumned for a week, to
Tuesday, August 23. On that date, argument was also scheduled in connection with Pavias’ order
to show cause Lo modify the court’s February 9, 2005 order to direct the payment of use and
occupancy {o the Pavias. '

P)uring argument on August 23, Coun submitted, and the court accepted a letter from a
Dr. Jofiah addressed “To Whom It May Concern,”dated August 19, 2005 indicating that Couri
was undgergoing evaluation for acute coronary syndrome, has anginal symptoms and should limit
stressful activities that trigger these symptoms. He also resubmitted the angiogram report from
August!15, 2005, and excerpts from an unidentified source describing angina. During the
proceeding, Couri complained of chest pains and based on this complaint, an ambulance was
called. |While waiting for an ambulance, Couri left the courtroom and on his return informed the
court tﬁat he had taken a pill, which he identified as nitroglycerin. The ambulance arrived and
took Couri to the hospital. The matter was adjourned to Wednesday, August 24 at 2:00 pm, and
the court informed Couri that, if he was unable to personally appear, he could appear by
telcpho&;: conference or by a representative.

ouri did not appear in person on the August 24 nor by telephone, nor by a

rcpresektativc. Instead, Couri hand wrote a letter to the court stating that on August 23 he went
to N‘(T.}L hospital and the cardiologist who saw him advised him that an angiogram should be

|
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and then to February 22, 2006 due to Court’s health issues. On March 8, 2006, the court

adjoum| d the trial date to May 1, 2006, and that date was adjounmd 0 that J. Couri could
undergo treatment for melanoma.

osl recently, at a2 December 18, 2006 court appearance, when the court indicated that
the trial would be set for the first week in January 2007, 1. Couri represented that he was
unavailszle as he was having a procedure perforned to replace u heart stent, and based on this
reprcserhtation the court adjourned the trial to January 22, 2007. When the partics came before
the court to argue these motions on January 17, 2007, J. Couri stated that no stent was replaced
and thaJ he needed open heart surgery, but provided no medica! evidence to support this
statement. A pre-trial conference and hearing were scheduoled for Janvary 19, 200’{ in connection
with Pavias’ motion in limme regarding DOB’s recent determination that the greenhousc/terrace
was acclleptablc as a covered terrace, and Deputy Commissioner Fatwa Amer was subpoenaed and

appeared for January 19" hearing.

pr:rfonﬂed, which procedure he declined. He signed a release and discharge form as to the
hospitall and its physicians and signed himself out against medical advice. In his letter, Couri
indicated that he is secking other opinions, and is scheduled to undergo further tests. In addition
to the letter and discharge form, Couri submitted a type-written form cntitled Pre-Hospital Care
Report {patient information disclosure) apparently from the ambulance technicians, and a
separate page of handwritten notes that does not identify its author, and are written on plain white
paper, without any heading or other identifying information.

[En August 24, the Pavias moved to hold Couri in default on the contempt heating for
{ailing to provide competent medical evidence that his medical condition prevented him from
appearing on that day as directed by the court. Pavias’® attorney based his request on the grounds
that in an August 16 telephone conference, the court directed Couri to provide competent
cvidencﬁ regarding his condition. The Pavias also argued, based on Dr. Weintraub’s medical
statements, that Couri did not suffer a heart attack, and that stent which was inserted on August
15 was based on Courl’s condition, i.e. blocked arteries, diagnosed back in 1997, The Pavias
further argued that since Dr, Weintraub had indicated on August 16 that Coun could resume the
trial within 24-48 hours, there was no medical reason that Couri could not go forward with the
hearing;a week later on Augusi 24®. Finally, the Pavias argued that Couri’s search for another
dactor was motivated by Couri’s dissatisfaction with Dr, Weintraub’s statements that he did not
suffer a) heart attack and that he would be able to go forward within 24-48 hours.
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On Janvary 18, 2007, I. Couri telephoned the Clerk for Part 11 and notified him that he

was having “cardiac surgery” al Columbia Presbyterian Hospital, and would therefore not appear
|

for the January 19 hearing.  While in the hospital, J. Couri left two messages on the voice mail

in chambers on the moming of January 19, in which he informed the court that he had three
stents i%lscrted and that blood test revealed that he had a heart attack on Jénuary 17. According to
DOB Dieputy Comumissioner Fatma Amer, Courl telephoned a secretary at the DOB to inform her
he was ;ill and discussed whether DOB witnesses were necessary at the hearing scheduled for
] anuar)* 19. Couri also telephoned the courtroom on Januery 19 and told the Part Clerk that he
was in the hospital and would not be able to appear at the hearing.

iWhile I. Couri has health issues, according to the affirmations {rom his physicians, the
conditions froml which he suffers are chronic and may never be resolved. Moreover, despite his
health ilfsucs, J. Couri has shown himself to be able to appear in court on numerous occasions
wilhouﬂ incident, to argue his points clearly and cohesively, and produce voluminous motion
papers gnd other submissions. The court appearances in which Couri has had heart-related _
complafnts have been In connection with going forward with trial or dispositive hearings, such as
to hold him in civil contempt. Significantly, at the hearing in September 2005, when this court
con sidqred the abatement Couri appeared and participated in the hearing.® Given the history of
this act‘lon in which J. Couri repeatedly claims that e has a medical crisis on the eve of trial
which purportedly prevents him from proceeding, the long period of time during which these
actions‘have been pending and the contentious nature of the claims among the parties who live in
the samif: brownslone, the issues surrounding J. Couri’s health issues must be resolved so that this

matter éan go forward.

Accordingly, pursuant to an order dated January 19, 2007, this court directed that a
|
]
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‘Iﬁitially Couri complaint he was not feeling well enough to participate, however, at the
hearinglhe actively consulted with Mr. Robbins, who is representing Couri’s wife, and
subscql]lcut}y participated.
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hcaringi be held on January 29, 2607 regarding J. Court’s failure Lo appear in court on that day,
his medical condition and whether the matter should proceed to trial forthwith.' However, on
A) anuar% 29, J. Couri failed to appear. Mr. Robbins, on his behalf, stated that he was in or at the
hospital in connection with the stents inserted on January 18, for chest pains, and to ascertain
whether he needed surgery. The decision regarding J. Couri’s application for a stay based on his
health i|ssues will be resolved following the hearing, which is adjourned to February S 1o Tollow
the hcaLing n connection with the Pavias” motion to rescind the court’s March 8, 2006 ofcier
granting a partial abatement of use and occupancy, and the Pavias® motion in limine regarding

poB vlola{ions.

Reqg uest for a Stay Based on Quistanding Discovery

|
rl Couri argues that the trial of this action should be stayed to permit him to take the

i
Pavias’

ith respect to heartngs before the [DOB and the
Enviroxlimental Control Board (“ECB”) and as to alleged violations issued by the Department of
Housing Preservation and Development (“HPD”) with respect to conditions in the

greenh uscflterrace, recent post-note of issue allegations including loose facade, mold, and a non-
operati?nal heating system. 1. Couri further ciaims that he was only permitted to deﬁosc Georpe
Pavia on March 10, 2003 and May 12, 2003, before the Pavias wete granted permission to amend
their complaint to include the nuisance claim pursuant to this court’s decision and order dated

|
Januar}{ 30, 2004,

;]J . Couri also seeks the depositions of Julian Pavia and Todd Romano, a former neighbor
|

in the Building, whose testimony will be used a trial by the Pavias to support their nuisance

] |
clarm. .

|

T Couri was also directed to produce certain certified medical records, including records
from ary hospitalizations in New York in 2006 and 2007 and certified records from the three
treatm% physicians whose affirmations were submitted in support of this motion, and indicated

that the;court would consider the application from the Pavias’ attomcy to accept the testimony of
Couri’s physicians over the tclephone.
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IContrary o J. Couri’s arguments, there is no basis for staying these actions on the eve of
trial for‘furlher discovery. Many of the issues raised by J. Couri have already been addressed by
this cou!n in its decision and order dated April 29, 2005 under Index No. 101709/03 which denied
in part zinci granted in part J. Coun’s motion to compel compliance with certain discovery
demand‘;s, and its decision and order dated August 12, 2003 which denied J. Couri’s motion for

further cliiscovcry including the continued deposition of George Pavia."!

f\s indicated above, the September 29, 2003 order of Justice Schlesinger consolidated

Pavia’s|and Couri’s ¢laims for joint trial and discovery. The Pavias® 2002 complaint was

amendeild to add the nuisance claim in January 2004 and pursvant to the Aprii 29, 2005 order,
George Pavia was deposed on June 2, 2005. Furthermore, Couri filed note of issue certifying
discovciLy was complete in May 2004. Thus, Couri deposed Pavia three times and did not seek to
specifi cka]]y depose him about the nuisance claim until after note of issue had been filed and until
the eve k)f trial. Under these circumstances, Courl has waived his right to depose George Pavia
rcgardir‘rg the nuisance claim.

| JWith respect to any discovery regarding the condition of the grccnhoﬁscfle:racc based on
the allf:glg,cd HPD violations, the court notes that these issues have been newly raised by J. Couri
and were not part of the allegations in the counterclaims asserted in the 2002 action or his
consolilﬂlated claims in the 2003 and 2004 actions. And, while the consolidated complaint
contain; a general allegation that the Building’s basement contained mold, 1t does not contain
any 5pe|cif'ic allcgatiéns that there is mold in the Apartment or the greenhouse/terrace.
Signifiqantly, during the three day hearing held in Septemﬁer 2005 to consider Couri’s claims
that he Iwas entitled to an abatement, Couri made no claim as to any mold in the Apartment. Nor

has theﬁc been any discovery regarding the mold. Couri first raised the issue on the eve of trial in

a request that the court so-order subpoenas in connection with allegations of mold. Thus, as the

‘These decisions were filed in the 2003 action un der mation seq nos. 004 and 006.
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pleadinigs are insufficient to give notice of any claim of Imold in the Apartment, including in the
greenhTuse;’terrace, or with respect to any of the other alleged HPD violations, J. Couri is not
entitled 1o discovery on these issues.”

iAccordjngly, J. Couri’s request to stay the trial to obtain additional discovery is denied.

Diimis;lm Motion

T. Couri moves to dismiss (1) the Pavias’ claim relating to the water leak based on the
Pavias '} alleged failure to provide any evidentiary support for the claim and George Pavia's
alleged admission that they suffered no damage from the leak, and (2) the nuisance claim based

on the doctrine of collateral estoppel,

The motion is demed as untimely and without merit. With respect to I. Couri’s first
argumd!nt, the court notes that in its decision and order dated Septcmber 29, 2003 (motion seq.
002 in Il:hc 2002 action), the court denied J. Couri’s motion to dismiss the claim relating to the
leak and following the completion of discovery, the court by decision and order dated June 28,
2004 (nluolion no. 009 in the 2002 action), denicd J. Couri’s motion for summuary judgment
secking| to dismiss the claim. The court wrote that “the proof submitted on this motion is
insuffidient to demonstrate as a matter of law that the water damage to the Building was not |
caused Iby the leak from [the Couris’] apartment. And, although Pavia’s deposition testimony
suggcsll/s that defendant may have difficulty proving damages at trial, such testimony does not
cstablish a defensc as a matter of law.” As the party seeking summary judgment, I, Couri, gnd :
not the Pavias, had the burden of providing proof demonstrating that there was no damage due o
the lealT.

7. Couri’s latest motion to dismiss the claim relating to the leak is untimely and if

considilred would be denied for the same reasons stated by the court more than two and a half

years ago, and any farther attempt by J. Couri fo seek this relief again will be considercd

i
|

T2This determination is without prejudice to Couri’s right to commence a new action
based 0|n these alleged violations.
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frivolol'[ls and will subject him to sanctions.

i] . Couri also argues that the nuisance claim is barred by collateral estoppel based on
certain ideterminations by the DHCR, the ECB cowt and a decision and judgment of Justice
Rolando T. Acosta dated July 26, 2005. J. Couri mischaracterizes these determinations and the
decisions and judgment which are primarily related to violations in connection with the
gee'Lxh%)LlscfteHace and are irrelevant to the nuisance claim which is based on J. Couri’s alleged
campai!gn of harassment against the Pavias, w]ﬁch purportedly included sending threateni'ngl
letters, !making repeated tclephone calls, and harassing other tenants in the Bullding.

Accorcgin gly, the motion te dismiss the nuisance claim is denied,

|J - Couri also seeks to have this court resolve the issnes regarding the greenhouse/terrace
based cln Justice Acosta’s decision and judgment, which denjed George Pavia’s request for
Arricle"}S relief from a December 2, 2004 order of the DHCR. As this court stated in its
decisions dated February 9, 2005, February 16, 2005, January 17, 2006, and March 8, 2006 '
(motiox!l seq. nos. 012, 013, 020 in the 2002 action), in its December 2, 2004 order, the DHCR
found a decrease in services based on certain issues regarding the grécnhouseherrace, and the
DPHCR redulced the rent to “the legal regulated rent that was 1n effect prior to the most recent
guidc]iiles adjustment as of the effective date of May 1, 2005,” which was $1,820.

However, J. Courl ignores that this court has taken into account the December 2, 2004
DI-lCR,lorder in making its prior decisions conceﬁﬁng . Couri’s applications for rent abatements
relatedito the greenhouse/terrace. In these decisions, the court analyzed the DHCRI’S order and

repeatedly rejected Couri’s position that the December 2, 2004 order found that the legally

regulatl:d rent was less than $1,820." Despite the court’s multiple decisions addressing this

*However, as previously stated, after a hearing in September 2005, the court decided that
to the extent Couri succeeded at tria] that he was entitled to an abatement based on the
greenhouse/terrace, at hest, it would constitute a partial abatement, and directed that until the
issue Wias resolved at trial, that J. Courd pay use and occupancy of $1,419.60 per month for the ..
period pfter February 1, 2004.

| | 4



issue, | : Couri continues to claim that the DHCR order as upheld after Article 78 review by

Justice |Acosta is dispositive of the issnes before this cowt regarding the greenhouse/terrace, and
entitles him to an abatement. Accordin gly, any further motions by J. Couri seeking relief based
on the JLccembcr 2, 2004 order or Justice Acosta’s decision and judgment will be deemed

frivolous and will subject him to sanctions.

§ubpoe‘nas

P. Couri also seeks to have this court so-order various subpoenas directed at 18 East 73"
Street dom., 18 East 73™ Street Co., Antonjo Pavia, and Julian Pavia or, altemat:li'v'e[y, seeks a
missing witness charge . While the court declined to sign these subpoenas, it ﬁermitted J. Couri
10 renexlfv his request upon an affidavit indicating, inter alia, the relevancy and rﬁater‘iality of the
informition sought in the subpoenas. As I. Couri fails to annex a copy of the subpoénas, this
aspect C.’f J. Couri’s motion is denied.

%uﬂhc;morc, requests for information by way of subpoenas on the eve of tr1al have been

denicd T’th“ the information should have been obtained during discovery. See Mgistel & Co.,

Inc. v. Smythe Masterson & Judd, Ing,, 215 AD2d 329 (1* Dept 1995)(trial court did not abuse
its discrletion in quashing two trial subpoenas issued by plaintiff on eve of trial where plaintiff
improP.| rly used subpoenas as overly broad discovery device to obtain discovery plaintiff’s
counsel faited to obtain during three years before trial).

,@inally, J. Couri’s alternative request for a missing witness charge is denied as without
leéal 01J| factual basis, without prejudice to its renewal afl the trial upon legally sufficient grounds.

Paviag’ Cross-Motion

The Pavias cross move for an order (i) rescinding the temporary abatement previously
granted! by this court’s decision and order dated March 8, 2006, (ii) restoring the full use and

occupancy retroactively and prospectively, and (iii) directing that the Couris pay the Pavias for
| - . .

the abaiement for the period November 2002-January 2007. J. Couri opposes the cross-motion.

F support of their cross motion, the Pavias submit (i) a DOB detsmﬁnati on dated April 4,
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2006 which upon the Pavias’ request for reconsideration, found that the greenhouse is legal and
requires no modification and that the greenhouse may be used for daily activities other than
sleeping, and (ii) a subsequent DOB order dated September 18, 20006, that the April 4, 2006

determination satisfied certain previously issued violations,
i

‘The cross-motion is granted to the extent that as directed in this court’s order dated
.Ianuar)|! 19, 2007, at the hearings scheduled for January 29 and February 5, 2007, “the court will

entertaln an application by [the Pavias] to rescind the court’s March 8, 2006 order granting Couri

an abatlement in the amount of use and occupancy pending trial,”

Conclul:sign

In view of the above, it is

'|ORDERED that J. Couri’s motion for a stay of these proceedings is denied except that, as
ordered by this court on January 19, 2007, a hearing will be held on Febraary 5, 2007, regarding
J. Com!‘i’s health issues; and it is further |

i'ORDERED that J. Couri’s motion is otherwise denied; and it 1s further

\ORDERED that Pavias’ cross motion for an order rescinding the temporary abatement |
prcviml sly granted by this court’s decision and order dated March 8, 2006 is granted to the extent

that, as. ordered by this court on January 19, 2007, the court will cntertain the Pavias’ request at

the hearing to be held on Febmary 5, 2007,

FIL
Dated: ;JHHUEU:}':,” 007 E D
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